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AN BORD PLEANALA

An Bord Pleanéla : -
64 Marlborough Street, LDG- Q71195 -74

Dublin 1, ABP-

D01 V902

16 APR 2024

16 April 2024 Fou: € Z Tm: :;
Tme: il by _fhd

Re: Section 5 Referral with respect to Section 5 Declaration Ref. $5.3.24 —
The Dean Hotel, No. 80 Prospect Hill, No. 82, 84 & 86 Bohermore,
Galway City

Dear Sir/ Madam,

On behalf of the applicant, Advanced Vision Limited, with an address at First Floor, 55 Percy Place,
Dublin 4, we hereby submit a Section 5 Referral to An Bord Pleanala. On 22" February 2024 a Section
5 Declaration application was made to Galway City Council (Ref. 55.3.24) as to;

“(1) Whether the change from Hotel bedroom accommodation to ancillary Hotel restaurant (with
bar) use at 3™ floor level, is or is not Exempted Development,

{2) Whether an increase to the floor area at 3" floor level, is or is not exempted development,
and

(3) Whether an increase in additional floor area at lower ground floor level, is or is not Exempted
development,

At The Dean Hotel 80, 82,84 & 86 Bohermore, Galway City.”

The Section 5 Declaration application was accompanied by drawings which identified the extent of the
subject works, on the lower ground floor and third floor respectively. The raticnale as to how the subject
works can be considered exempted development was set out in the covering letter prepared by this
office. An Opinion from a Senior Counsel also accompanied the application.

On 20" March 2024 Galway City Council issued a decision stating that “it is considered that the change
from Hotel bedroom accommodation to ancillary Hotel restaurant {with bar) use at 3™ floor level, the
increase fo the floor area at 3™ floor level and the increase in additional floor area at lower ground floor
level, is development and not Exempled Development at The Dean Hotel 80,82, 84 & 86 Bohermore,
Galway City”. The relevant Referral Fee of €220 is attached.

The rationale behind the Planning Authority's consideration that the development is “not exempted
development’ can be gleaned from the “Section 5 Planners Report”.

On behalf of the applicant, we wish to respond to the content of the Planners report, and submit the
Grounds as to why the subject works can be considered exempted development. We are of the opinion
that the Planning Authority have not provided sufficient “Reasons” or “Considerations” for their decision
and assessment of this case.

Outstanding Enforcement Issues

it is noted that the planners report states that “the devefoper / owners of the hotel building have had
scant regard for compliance with the original planning permission granted under Pl Ref 17/41". On
behalf of our client we reject the latter statement and consider it fo be entirely incorrect and
disingenuous. The applicant has addressed ali compliance issues and enforcement queries as they
have arisen. The applicant has aiways responded to everything they were asked to. My clients were
very surprised by Galway City Councils responses as well the length of time it has taken io receive
responses on items raised by the Council.
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In particular, this office has always closely engaged with the Enforcement Section in order to deal with
any complaints made by third parties, and there is a substantive paper trail on the enforcement file as
well as the planning compliance file to substantiate this fact. In this regard, a list (in chronological order)
of the applicants engagement with the Enforcement section is summarised below.

- GCC Warning Letter (Ref. UD18/051) dated 30/11/2022 - Issued by Patricia Philbin, Director of
Services, Planning.

- Planning Consultancy Services response to Warning Letter (Ref. UD18/051) dated 07/02/2023

- GCC acknowledgement of response to Warning Letter (Ref. UD18/051) dated 08/02/2023 - Issued by
Eithne McKiernan, Staff Officer, Planning Department.

- GCC Warning Letter (Ref. UD18/051) dated 21/08/2023 Issued by Uinsinn Finn, A/ Director of
Services, Infrastructure Development and Pianning.

- Planning Consultancy Services response to Warning Letter (Ref. UD18/051) dated 15/09/2023
- GCC response to submission dated 16/11/2023 - Issued by Senior Executive Planner Liam Blake.

- GCGC Enforcement Natice (Ref. UD18/051 KF/FD/MC) dated 16/11/2023 - Issued by Uinsinn Finn, A/
Director of Services, Infrastructure Developrment and Planning.

- LL submission of Section 5 application regarding iterns in above enforcement notice dated 22/02/2024

- GCC acknowiedgement of receipt of Section 5 application (Ref. UD18/051 KF/CM/MC) dated
23/02/2024 - 1ssued by Katie Fahy, Senior Staff Officer, Planning Department.

- GCC decision on Section 5 application (Ref. $5.3.24) dated 20/03/2024 - Issued by James Russell.
Planners report by Fiona Glynn. Senior Executive Planner is Liam Blake.

As can be seen, there has been numerous personnel changes in the Council dealing with this file. It
would appear that the lack of continuity has affected the resolution of these items, and the newly
appoirted planning officer may not have been familiar with the history of the file.

The Planners Report also states that*The Planning Authority have nofed that some of the enforcement
issues have since been address in a piecemeal fashion see planning ref. No. 22/248 and Ref No.
22/19." In this regard, it should be noted that the latter applications sought fo regularise the relocation of
an ESB substation, which was specifically identified as a concern by the Enforcement Section. It should
also be noted that a retention application under Pl. Ref. No. 22/248 was permitted by the Planning
Authority on 19" December 2022.

The Planners report states that "An active planning enforcement file exisis with regard fo this
development, with various enforcement issues at hand.”

In response, it is important to note that the only outstanding enforcement issues on site relate to the
subject works outiined in this Section 5 Referral.

We are of the opinion that the subject works are in fact exempted development and therefore should not
be subject to enforcement proceedings. As such, this Section 5 application and Referral has been made
in accordance with the “Guide fo Planning Enforcement in Ireland” published by the OPR (2022). This
advises that “if you are still uncerfain about whether a particular development requires planning
permission, you can ask the planning authority for a written answer under the ‘Section 5 Declaration’
process.”

In these circumstances, we consider that it is entirely reasonable for my client to seek clarity on the
question as to whether the subject works require planning permission or not. It should also be noted that
the "scope” of the works which are the subject to enforcement proceedings, is identical fo the scope of
works outlined in the Section 5 Drawings. In this regard, we note that the Planning Officers report states
that ¥ have attached the same drawings below from the Enforcement Notice which are the most
relevant in this instance. See the Lower Ground Floor plan approved and the 3™ Floor plan approved.”
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In this regard, it is important to note that the floor areas annotated by the Enforcement Section, cormrelate
with the areas identified by this office on the Section 5 floor plans.

{1) Whether the change from Hotel bedroom accommodation fo ancillary Hotel restaurant (with

bar} use at 3 floor level, is or is not Exempted Development,

The “pianning unit” of The Dean consists of Hotel Bedroom accommodation and ancillary uses. We are
of the opinion that the “swapping around” or re-organisation of an ancillary Hotel use in lieu of Hotel
bedroom accommeodation within the existing and permitted hotel planning unit, can be considered
exempted development. We are of the opinion that this interpretation is supported in the case of “Carrolf
v. Brushfield Ltd.". The latter referred to a case taken by neighbours of the Clarence Hotel in Dublin,
when the hotel rearranged the internal rooms within the hotel (which involved a change from a car
parking garage to a public bar opening onto the street). The court held that the entire hotel was a single
planning unit and that no change of use has occurred by moving various elements within the hotel to
other parts of the overall building. Furthermore, we refer to the opinion of Senior Council which
conciudes that “in ferms of the change in use of the third floor (Block 1), it is open for the planning
authority to consider that the change of use from bedroom accommodation to restaurant and screened
outdoor terrace is not unauthorised development.”

It should he noted that the existing Hotel fronts onto the busy Bohermore Road to the north-west, which
is one of the main vehicular routes into the City Cenire. Given the baseline noise levels generated by
the ongoing road traffic, it is considered that the presence of the Hotel Restaurant on the third floor
would not adversely affect the residential amenities of the Bohermore residents on the opposite side of
the road. Furthermore, it is important to note that the public notice for the permitted development {(P1.
Ref. No. 17/41) actually referred to 2 no. bars. The location of the existing bar element of the Restaurant
at 3™ floor level is located further away from the Bohermore residents, compared location of the bars
indicated on the planning application drawings. Moreover, there is no record of any noise complaints
associated with the use of the third floor of the Hotel.

Therefore, having regard to the established permission for 2 no. bars on site, together with the findings
of the “Carroll v. Brushfield Ltd." case, we consider that the change of use at 3“ flood level is not
material and can be considered exempted development.

Furthermore, the Hotel has the benefit a licence to sell alcohol within the Heotel. As part the licencing
process, plans showing the extent and location of the premises concems must generally be lodged with
An Garda Siochana, the Fire Officer and the Court. Proof of planning and building control is also
generally required. In this case, the Court accepted the principle of the“anciffary Hotel restaurant (with
bar} use at 3™ floor level” at this location.

As stated above, the Flanning Authority's have not provided sufficient “Reasons” and “Considerations”
in the assessment of this case. In this regard, we refer to the “Assessment” section of the “Planners
Report’. This states that “The works in question constifute a material change and would not be
exempted under Article 9(1)}(al{i) of the Planning and Development Regulations, 2001 (as amended) as
the works in question contravene Condition no. 1 of the Ref. No. 17/41.”

In response, we are of the opinion that the provisions of Condition No. 1 of Pl. Ref. no. 17/41 did not
preclude Hotel Restaurant use on the third floor. The latter generic condition simply stated that “The
development shall be carried out and completed in accordance with the application made on the
14/02/2017, as revised and amended by the defails submitfed on 04/07/2017, but subject fo the
conditions hereinafter incorporated.”

As such the provisions of Condition No. 1 does not prevent the “swapping around” or re-organisation of
an ancillary Hotel use in lieu of Hotel bedroom accommoaodation within the existing and permitted hotel
planning unit. As such the latter internal use change is not material and can be considered exempted
development in this case.

(2} Whether an increase to the floor area at 3 floor level, is or is not exempted development,

In this regard, we refer to the “Existing Third Floor Plan”. In the interest of clarity the “increase in floor
area”is shaded in blue. This indicates 2 small areas of 35sgm and 35sqm respectively, amounting to an
increase of 70sgm (Gross Floor Area) on the third floor.
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Prospect rﬂl'ﬂ
Bohermore

Image 1: Extract from Dwg $5.02 “Existing Third Fioor Plan” prepared by Lawrence & Long Architects,
with the subject small increases in gross floor area shaded blue.

We are of the opinion that this minor increase within a significant hotel building can be considered trivial
or de Minimis. In this regard, we refer to the publication entitled “Planning and Environmental Law in
ireland” (John Gore Grimes 2011). This refers to the case of "Marry v Connaughton” (1984, IEHC 74, O’
Hanlon J.) and states that “the case made by the applicant thal a permission did not authorize the
development as the plans submitted did not precisely correspond with the actual focation of the houses.
The claim was dismissed on the basis that the dwellings were in substantial compliance with those
shown on the plans and any deviation was de minimis.” In response, we would be of the opinion that
similar discretion is available in this instance, and that the minor deviation between the permitted and
existing floorspace on the third floor is de minimis. Furthermore, we would submit that given that the
minor floorspace increase is situated within the existing and permitted footprint of the hotel, it can be
considered to be trivial within the development site.

We would also submit that the subject floor area is not precluded by the provisions of Condition No. 1 of
Pl. Ref. No. 17/41.

Furthermore, the provisions of Section 4 (1)(h) of the Planning & Development Act 2000 (as amended).
This provides that “development consisting of the use of the of the carrying out of works for the
maintenance, improvement or other alteration of any structure, being works which affect only the
interior of the structure or which do not materially affect the external appearance of the sfructure
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so as to render the appearance inconsistent with the character of the structure or neighbouring
structures.”

In this regard, we are of the opinion that the subject floor areas de not materially affect the character of
the overall Hotel structure on site, and can be considered exempted development on this basis.

{3) Whether an increase in additional floor area at lower ground floor level, is or is not Exempted
development,

Similar to above, we refer to the “Existing Lower Ground Floor Plan”. This indicates 2 small areas of
44sqm and 57sqgm respectively, amounting to an increase of 101sgm (Gross Floor Area) on the lower
ground floor.
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Image 2: Extract from Dwg S5.01 “Existing Lower Ground Floor Plan” prepared by Lawrence & Long
Architects, with the subject small increases in gross ficor area shaded blue.

Again, these minor additional areas within the overall permitted Hotel floorspace on site can be
considered “de minimis”. Also given that these minor additional areas are located within the main
footprint of the permitted hotel, these additions can be considered minor.

Furthermore, as per the provisions of Section 4(1){h) of the Act, the subject floor areas at lower ground
floor level “do not materially affect the external appearance of the structure so as fo render the
appearance inconsistent with the character of the structure.” In this regard, the subject floor areas
can be considered exempted development.

It should be noted that the overall gross floor area (GFA) of the of the Hotel development as granted
under Pl. Reg. 17/41, amounted to 4,983sgm. in this regard, the subject Lower Ground Floor area
increase {101sgm GFA) together with the subject third floor increase (70sgm GFA) amounts to (171sqm
GFA). This equates to an 3.42% increase in the overall GFA of the permitted development. In terms of
the overall Net Internal Floor area, we have carried out a comparison of the “as granted” and the “as
builf” figures, This reveals that the overall net internal floor area “as granted” under Pl. Reg. 17/41,
amounted to 3,613sgm. Whereas the overall net internal floor area “as buit” amounts to 3,614sgm.
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LAWRENCE 7 LONG

This represents a mere 1sqm increase compared to that granted under Pl Reg. 17/41. As such, we
would submit that these internal changes can be considered “de minimis”.

Summary

We now look forward to the decision of An Bord Pleanala. Once the inspector intends to visit the
building and inspect the subject works, please do not hesitate to contact this office to arrange and
facilitate.

If you reguire any clarification in relation to the documentation enclosed, please do not hesitate to
contact the undersigned.

Pierrg Long
LAWRENCE AND LONG ARCHITECTS

ENCLS.
» Cheque to An Bord Pleanala €220
» Copy of Section 5 Decision by Planning Authority
»  Copy of Section 5 Planners Report
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Halta na Cathrach

Béthar an Chofélste
Gallimh
He1 X4K8
“ln {“-p”-ach na E*—Fj?ir\‘i%g City Hall
(e Latl | Jditiniiic College Road
. - Gam
y City Council Hon s
Our Ref: S5.3.24
Advanced Vision Limited,
¢/o Lawrence & Long Architects,
13 Fitzwilliam Square East,
Dublin 2,
D02 PY27.
20 /3/2024

Planning Declaration under Section 5 of the Planningé& Development Act, 2000 (as
amended) & the Planning & Development Regulations, 2001, {as amended).

Re: (1) Whether the change from Hotel bedroom accommodation 1o ancillary Hotel
restaurant (with bar) use at 3 floor level, is or is not Exempted Development,
(2) Whether an increase to the floor area at 3 floor level, is or is not exempted

development, and
(3) Whether an increase in additional floor area at lower ground floor level, is or is not

Exempted development

AT The Dean Hotel, No._BO, No. 82, No. 84 and No. 86 Bohermore, Galway City.

A Chara,

 refer to your recent application for a Declaration of Exemption under the provisions of the
above and 1 wish to inform you that the proposed development is not an Exempted

Development for the following reasons:

e It is considered that the change from Hotel bedroom accommodation to ancillary
Hotel restaurant { with bar) use at 3 floor level, the increase to the floor area at 3«
floor level and the increase in additional floor area at lower ground floor level, is
Development, and not Exempted Development at The Dean Hotel 80, 82, 84 & 86

Bohermore, Galway City.

It must be emphasised that this opinion is given without prejudice to the provisions of Section
5(3) of the Planning & Development Act 2000 (as amended). If applicants are dissatisfied with
the determination of the Council in relation to a declaration of exempted development, then
within 4 weeks of the date that the declaration is issued by the Council, the person issued wiﬂ;
the declaration can refer it to An Bord Pleansla for review of the matter.

Mise le meas,

VIPIV/A

enior Planner,
Planning Department.

F&fltitear rotmh chomhfhreagras | nGaeilge/Carrespondence tn Irish is welcomed
Seirbhis! Custaiméara/Customer Serviccfaines
Rphost/Email Sl igne I G éasin/Web wwwe.galwaycity.ie







Section 5 of Planning and Development Act 2000, as amended.

Reference No.55.3.24

Applicant: Advanced Vision Limited, First Floor, 55 Percy Place, Dublin 4 {current owners of The Dean
Hotet).

Address: The Dean Hotel, No.80 Prospect Hill, No. 82, No. 84 and No. 86 Bohermore, Galway City.

Description of Development: {1} Whether the change from Hotel bedroom accommodation to
ancillary Hotel restaurant (with bar) use at 34 floor level, is or is not Exempted Development, (2)
Whether an increase to the floor area at 3" floor level, is or is not exempted development, and (3)
Whether an increase in additional floor area at lower ground floor level, is or is not Exempted
development at The Dean Hotel 80, 82, 84 & 86 Bohermore, Galway City.

Lodged with Galway City Council: 22™ of February 2023.

Assessment

The applicant has submitted the following with this planning application;

e Application form, Cover Letter and Opinion of Senior Counsel.

s Site Location Map Scale 1;1000 with site outlined in red.

& Existing Site Layout Map Scale 1;500.

e Existing Lower Ground Floor Plan 1,250 with additional floor areas outlined in blue { 44m2
and 57m2).

» Existing Third Floor Plan 1;250 with additional floor areas outlined in blue (35m2 and 35m2).
This fioor plan also shows the area changed from bedroom accommodation to anciliary Hotel
restaurant {with bar).

Planning History

Ref. No. 22/248 - Permission for development which will consist of retention of revisions to the
development permitted under Pl. Ref. No's. 17/41 and 22/19 including (1) retention of relocation of
ESB sub-station towards the southern boundary of the of the site {to the rear of the hotel), together
with associated revisions to landscaping and boundary treatments along the rear southeast boundary
{2) retention of low level hotel restaurant and bar signage to the front elevation {Northwest elevation)
and (3) retention of fire escape gate and route at south corner of site (onto access lane existing onto
Prospect Hill), together with all associated site works and services to protected structure {RPS No.
1201). Conditions (1) The development shall be retained / carried out in accordance with the
application made on the 16/09/2022, but subject to the conditions hereinafter incorporated. (2)
Except for the revisions hereby permitted in this application the development shall otherwise be
retained / carried out in accordance with the plans and particulars granted under Planning Reference
Number 17/41 and 22/19. {3) Notwithstanding the submitted drawings the retention works hereby
permitted under the current application relate only to the works referenced in the development
description / public notices. (4) Within five weeks the final grant of retention planning permission, the
signage subject to the current application, which is currently in situ on the hotel building, shall be
revised as follows; {a) Projecting signs ‘E’ {i.e. Guinness sign) and ‘F' (i.e. Bar sign) shall be removed
from the building, {b)The text of Sign ‘G’ shall be replaced with text ‘Peig’s Bar’ or ‘PEIG’S BAR'. (5)
The applicant shall submit a revised landscaping scheme which shall clearly indicate details of a



planting schedule and a definite specification of all tree species. The revised landscaping scheme shall
be submitted to the Planning Authority for written agreement within one week of the final grant of
retention planning permission. All soft landscaping shall be installed / planted on site, within four
weeks of written agreement from the Planning Authority. All hard landscaping / boundary treatment
works shall be carried out and completed on site, within five weeks of the final grant of retention
planning permission. (6} The fire escape gate located at south corner of the site shall only be used in
the case of emergencies and shall not be used for any other purpose.

Ref. No. 22/19 - The Dean Hotel, No. 8O Prospect Hill & No. 82, 84 & 86 Bohermore, Galway City.
Permission for retention sought which will consist of revisions to the development permitted under PI.
Ref. No. 17/41. No.86 Bohermore is a protected structure (RPS No. 1201). The development consists
of (1) Retention of relocation of ESB sub-station towards the southern boundary of the site (to the rear
of the Hotel) together with associated revisions to landscaping to provide screening {2) Retention of
revised surface layout to the rear of the Hotel including revised turning area arrangements and a
reduction in the number of on-site car parking spaces from 13 to 8 (3) Retention of high level Hotel
signage to the front and side elevations, together with all associated site works and services.

A split decision was issued by Galway City Council under P, Ref. 22/19, as follows;

SCHEDULE 1: A Refusal is recommended for the retention of relocation of ESB sub-station towards the
southern boundary of the site (to the rear of the Hotel} together with associated revisions to
landscaping to provide screening;

1. The ESB sub-station gives rise 1o issues of visual dominance to the neighbouring properties in
Forster Court, providing for a negative impact on residential and visual amenity. The retention
of the ESB sub-station in its current location is therefore considered to be contrary to the
Galway City Development Plan and to the proper planning and sustainable development of

the area.

2. The use of bamboo as a boundary treatment is unacceptable as it is not compatible with the
tandscape plan and boundary treatment plan agreed under Planning Reference 17/41, whilst
it also offers little biodiversity value and no pollinator value. The boundary treatment is
therefore considered to be contrary to the Galway City Development Plan and to the proper
planning and sustainable development of the area.

SCHEDULE 2: A Grant of permission is recommended for the retention of revised surface layout to the
rear of the Hotel including revised turning area arrangements and a reduction in the number of on-
site car parking spaces from 13 to 8, and, for the retention of high level Hotel signage to the front and
side elevations, together with afi associated site works and services subject to conditions as follow; (1)
The development shall be retained in accordance with the application made on the 10/02/2022, but
subject to the conditions hereinafter incorporated. (2) Except for the revisions hereby permitted in this
application the development shall otherwise be carried out in accordance with the grant of permission
Planning Reference Number 17/41. (3} Within one month of the final grant of retention planning
permission, the applicant shall submit a revised landscaping plan to that agreed under Planning
Reference 17/41, to take account of the revisions to the site layout plan as originally agreed under Pi.
Ref 17/41. The revised landscape plan shall incorporate extra heavy standard Lime tree species along
the rear boundary line. The landscape plan shall be submitted to the Planning Authority for written
agreement, (4) The retention works hereby permitted do not include for a wooden fence, gate / access
point or area of hardstanding that currently exists on site, located in the southern corner of the
development site, to the south-west of the existing ESB sub-station. (5) The applicant shall submit
proposals and drawings for the use of bi-lingual signage on the hotel building, to the Planning Authority



Jor written agreement, within one month of the final grant of retention planning permission. Following
written agreement on same, the bi-lingual signage shall be erected within one month of this

agreement.

Section 5 Declaration Report (Ref P/DC/3/3/21) - The Dean Hotel, No 80 Prospect Hill, No 82, 84 & 86
Bohermore Galway City. Whether the relocation of ESB Substation is or is not development oris or is
not exempted development. Lodged with Galway City Council on the 15" of February 2021 - A
Declaration was issued by Galway City Council on the 11" of March 2021 under Section 5 of the
Planning and Development Act 2000, as amended, stating that the works comprising of the relocation
of the electricity substation are not exempted development and planning permission is therefore
required. Appeaied to ABP 309893 — 21; An Bord Pleanala, in considering this referral, had regard
particularly to ~ Section 2(1} of the Planning and Development Act, 2000, as amended, Section 3(1) of
the Planning and Development Act, 2000, Section 4(1){a) of the Planning and Development Act, 2000,
as amended, Article 6{1) and Articie 9(1) of the Planning and Development Regulations, 2001, as
amended, Parts 1 and 3 of Schedule 2 to the Planning and Development Regulations, 2001, as
amended, the planning history of the site, the pattern of development in the area: An Bord Pleanila
concluded on the 1" of November 2021 that: {a) The relocation of ESB Substation is development as
defined under Section 3 of the Planning and Development Act, 2000 {as amended). {b) The works in
question constitute a material change would not be exempted development under Article 9(1){a)(i) of
the Planning and Development Regulations, 2001 (as amended) as the works in question contravene
condition no. 1 of ref no. 17/41. {c) The works in question do not fall under Scheduie 2, Part 1, Class
41 Pianning and Development Regulations, 2001 (as amended). An Bord Pleandla, in exercise of the
powers conferred on it by section 5 (4} of the 2000 Act, hereby decides that the relocation of £SB

Substation is development and is not exempted developrment.

Ref. No. 17/41 - Permission granted by Galway City Council for the construction of a hotel, on an overall
site 0f 0.29 ha (0.73 acres). The development will consist of the: demolition of the existing single-storey
commercial building at No. 80 Prospect Hill; demolition of the existing two-storey dwelling at No. 84
Bohermore; demolition of the existing part-single, part two-storey rear extension to No, 86 Bohermore
(a Protected Structure, Ref. No. 1201) and associated garden shed; construction of a part-two, part-
three, part-four storey hotel over fower ground (with fourth floor level setbacks to the south-east) in
2 No. blocks {the north-western block fronting Prospect Hill/Bohermore) and the south-eastern block
{located to the rear of the site} connected at all floor levels comprising 139 No. bedrooms and related
hotel facilities {including: reception area; lounge area; dining area; 2 No. hars; storage; associated
signage; administration and staff facilities; plant (including substation with associated switch roomj;
waste storage area; and delivery and dispatch area), with a total gross floor area of 5,310sg m
{including lower ground level of 1,269 sq m).

It should be noted that as a response to the Further information Planning Reference No. 17/41 request
changes were made to the design and the following points are relevant;

¢ The originally proposed gross floor area was reduced from 5,310sqm to 4,989sqm and the
proposed hotel included for 134 no. hote! bedrooms, which provides for a reduction of 5 no.
bedrooms. The design / visual appearance of the original submitted hotel buiiding was
significantly revised, so that the overall form, massing and scale of the hotel building was
reduced, so as to allow the building integrate with the neighbouring building / urban form,
without providing an overbearing impact.



e Therevised hotel building provides for a reduction in size and volume compared to the building
granted under Pl. Ref. 06/629 and the building sits comfortably with the adjcining buildings to
the north and south. The applicant submitted a number of 3D illustrations of the revised
building and the proposed hotel building was considered less dominant in terms of form,
volume, height and massing.

e The proposed density of 1.69:1 was acceptable and the re-designed hotel building was not of
a scale that it will impact negatively on the existing streetscape or the existing protected
structure at No. 86 Bohermore. The Planner noted that the newly refined elevational
treatment. It was considered that the proposed building would provide a positive contribution
to the visual integrity of existing streetscape and public realm.

e The submitted Design Statement {DS) stated “we have revised the front block of the proposed
development to give it a unitary volumetric form and a more appropriate scale in its context.
By removing the expansive steeply pitched roofs and by setting back the top floar, the height
and_appearance has been reduced and the entire proposal looks better proportioned and
integrated into the site”. It is also noted that some external elements were removed.

e The permitted hotel building was in the form of a 3-storey building, fronting onto Bohermore.
This is due to setting back of the third floor level, behind a parapet wall which sits on the flat
roof of the second floor level. Both the second floor level and the third floor level incorporate
a flat roof over, which assists in breaking down the bulk of the building, compared that
originally proposed.

e Inrelation to the bulk of the building, it is also worth noting that the originally proposed two-
storey element, located behind No. 86 Bohermore, has been reduced to ground floor level
only. Given that this element would have been visible from Bohermore, this revision further
reduces the scale / bulk of the building and improves the relationship with the protected
structure.

e The external materials originally were simplified, with particular regard to the type / design of
windows and cladding material. The projecting box windows were removed and the overall
window type, on the front elevation of the building simplified to be more uniform in design.
In relation to cladding material, the use of natura! Irish limestone now take a vertical emphasis
on the front elevation of the building, whereas previously it had a horizontal emphaslis at
ground level along with streetscape. It was considered that the combination of the vertical
emphasis limestone and nap plaster finished, provides for an elevation that will integrate well
with the existing streetscape.

e The originally proposed structure at the rear of No. 86 Bohermaore, has been reduced by 1 no.
storey, thus providing for a ground floor element only. This structure has also been set back
from the rear of the protected structure and therefore the overall relationship with the
protected structure has been improved.

e It is worth noting that the former railway tunnel will form part of the cellar bar, as a public
accessible lounge area. In the event of a grant of planning permission, a condition will be
attached to ensure that the former railway tunnel remains fully accessible by members of the
public. Also, the developer will be required to erect an information board regarding the history

of the railway tunnel.
AY o Condtismg
The Planning Authority athched){ no. conditions to the FINAL grant of Planning Ref. No. 17/41 and

the following are relevant to this case;

1. The development shall be carried out and completed in accordance with the application made on the
14/02/2017, os revised and amended by the details submitted on 04/07/2017, but subject to the
conditions hereinafter incorporated. Reason: To ensure that the development is carried out in accordance




with the permission and that effective control is maintained.

The Planning Authority have reviewed the drawings submitted with this Planning Application on the
14 of February 2017 and as revised and amended by the details submitted on the 4™ of July 2017.
Additional drawings and documentation were submitted by way of Compliance to the Planning
Authority which is standard practice for larger Planning Applications.

| have attached the same drawings from the Enforcement Notice at this end of this report which are
the most relevant in this instance. See the Lower Ground Floor plan approved and 3" floor plan

approved. Please also note the notes highlighted below the drawings by the Enforcement Staft.

Ref. No. 06/629 — Permission granted by Galway City Council for a mixed use development on site,
which included for the demolition of No. s 84 and 86 (protected structure)] Bohermore and the
construction of a 2-storey over basement building, including a basement level with parking for 52
vehicles, 3 No. retail units at ground floor and the construction of 30 No. 1, 2 & 3-bed apartments,
ranging in height, from 2 to 4 storeys in height over basement level.

Ref. No. 04/991 — Permission refused by An Board Pleanala for development consisting of {1) the
demolition of No. 84 and the existing Shannon Dry Cleaners premises and all ather structures on site;
{2) The construction of three no. retail units at ground floor (one to house a new premises for Shannon
Dry Cleaners); (3} The construction of 28 No. two and three bedroom apartments, internal courtyard
and landscaping and {4} the construction of a basement level with parking for 49 vehicles, storage, dry
cleaning works, plant rooms and all associated site. This decision overturned a decision by Galway City
Council to grant permission for the same development.

Context

The appeal site is located a short distance north east of Eyre Square and on the eastern side of Prospect
Hill. The appeal site is occupied by a Hotel Structure which is completed and open for business.
Adjoining structures to the north include two-storey terraced dwellings and to the south a two-storey
structure with retail at ground floor and residential above. To the south east of the site is a housing
development, Forster Court consisting of single-storey dwellings.

The topography of the site is informative of its historical and industrial archaeological past. To the rear
of the site an embankment and tunnel associated with the old Victorian Galway/Clifden railway line
defined the original site. The original site stoped downwards towards the south to a previous railway
line cut with steep embankment to the west and less steep bank to the east. A circular arched railway
tunnel exists underneath the existing building to the north. This tunnel continues in a northerly
direction underneath the public road.

Enforcement

As will be noted from the planning history section above, planning permission was granted under Plg.
Ref. No. 17/41 to construct a 139 No. bedroom, 3-4 storey hotel, over lower ground level subject to
conditions. An active planning enforcement file exists with regard to this development, with various
enforcement issues at hand. The developer / owners of the hotel building have had scant regard for
compliance with the original planning permission granted under PI. Ref. 17/41. The Planning Authority
have noted that some of the enforcement issues have since been addressed on a piecemeal fashion —
see planning Ref. No. 22/248 and Ref. No. 22/19. It appears that there are a number of significant
planning enforcement issues outstanding for this hotel development, as granted under PI. Ref. 17/41.




A café / bar / restaurant is in operation on the upper level of the hotel, on a level that was previously
granted as bedroom accommodation and internal changes to the permitted lower ground floor and
third floor plans, remain outstanding.

The Planning Authority issued a Warning Letter (dated the 10 February 2020) sub-section {1) under
section 152 of the Planning and Development Act 2000 (as amended) was served on the owner re:
Non-compliance with condition of PI. ref. no. 17/41.

The Planning Authority issued an Enforcement Notice (Ref UD: 18/051) on the 16t of November 2023
in relation to ‘Unauthorised material change of use of 3" floor (Block 1) from bedroom accommodation
to Restaurant and rooftop bar, unauthorised increase to the floor area at 3" floor level and additional
floor area at lower ground floor level’,

Prior to issuing the Enfarcement Notice, the Planning Authority decided that some of the interna!
changes/ changes of use withing the permitted hotel building are not considered material and will not
form part of any Enforcement Notice.

Jtem 2: Non-compliance with condition no. 5 of Pl. ref. no. 17/41.

A Revised Landscaping Plan was submitted under Pl Ref. No. 22/248. This condition would appear to
be complied with.

Item 3: Non-compliance with condition no. 15 of Pl. ref. no. 17/41.

A submission was received in relation to the type of kitchen vents to be used. Condition 15 did not
request for the locations of the vents to be shown. This condition would appear to be complied with.

item 4: Non-compliance with condition no. 18 of Pl. ref. no. 17/41.

It was confirmed that the finish to the rear of the Hotel is painted render as per Pl Ref. No. 17/41.The
“checkered” colouring is considered exempted development under Schedule 2, Part 1, Class 12 of the
Planning & Development Regulations 2001 {as amended) as the building is not a protected structure
or located within an ACA.

item 5: Non-compliance with condition no. 23 of Pl. ref. no. 17/41.

Mr. Cian O'Broin {Hotel Manager) stated that anyone who wants to see it is brought down and this
happens regularly. This condition would appear to be complied with.

in November 2023 an Enforcement Notice under Section 154 of the Planning and Development Act
2000 {as amended) was served on the ownerre: unauthorised development and non-compliance with
planning conditions as outlined but not fimited to:

1. Non-compliance with condition no. 1 of PI. Ref. No. 17/41 which states, “the development shall be
carried out in and completed in accordance with the application made on the 14/02/2017, os revised
and amended by the details submitted on 04/07/2017, but subject to the conditions hereinafter
incorporated”. Namely:

{a) Unauthorised change of use of ard floor (Block 1} from bedroom accommodation to

Restaurant and rooftop bar.
(b) Unauthorised increase to the floor area at 3rd floor level,
i. The area of the Restaurant is bigger than the area of the permitted bedrooms.

ii. The area containing the toilets was not included in the permitted drawings.



(c) Additional floor area at lower ground floor level.
i. The area containing the gent’s changing room was not included in the permitted
drawings.
ii. The gym has been increased into the area permitted as interior Courtyard 1.
The owner should be instructed that in order to avoid further enforcement proceedings that they
should carry out the following works.

{a) Cease the unauthorised use of Restaurant/Bar and outdoor terrace on the 3rd Floor and
provide bedroom accommodation as per approved Drawing No. P-3-R-202 submitted on
04/07/2017 under Pl. Ref. 17/41,

{b} Remove the unauthorised additional floor areas on the 3rd Floor and complete the 3rd Floor
as per approved Drawing No. P-3-R-202 submitted on 04/07/2017 under PI. Ref. 17/41.

(c) Remove the unauthorised additional floor areas in the Lower Ground Floor and complete the
development in accordance with approved Drawing No. P-B-0-200 submitted on 04/07/2017
under Pl. Ref. 17/41.

Therefore, an active planning enforcement file exists with regard to this development due to the non-
compliance with the development permitted under Planning Ref. 17/41.

Zoning

The operative development plan is the Galway City Development Plan, 2023 - 2029. The site straddles
two different land use zonings. “R” ~to provide for residential development and for associated support
development, which will ensure the protection of existing residential amenity and will contribute to
sustainable residential neighbourhoods and “Cl” — Commercial/Industrial — To provide for enterprise,
light industry and commercial uses other than those reserved to the CC (city centre) zone.

The zoning of the site reflects its transitional nature between the traditional terraced residential areas
of Bohermore and the city centre commercial zone.

Belevant Planning Policy

National Guidelines and Policy
The following planning guidance and strategy documents are relevant:

* National Planning Framework (NPF} — the Government’s high-level strategic plan for shaping the
future growth and development of Ireland to the year 2040;

* Regional Spatial & Economic Strategy -North and Western Regional Assembly 2020-2032;

¢ The Planning System and Flood Risk Management — Guidelines for Planning Authorities (Office of
Public Works, 2009} including the associated ‘Technical Appendices’;

The Galway City Development Plan 2023 — 2029 is the strategy for the proper planning and sustainable
development of the functional area of Galway City. The following are considered relevant in this case:

e Chapter 2: Climate Action
* Chapter 5: Natural Heritage, Recreation and Amenity
e Chapter 8: Built Heritage, Placemaking and Urban Design



» Chapter 9: Environment and Infrastructure

e Chapter 11: Land Use Zoning Objectives and Development Management Standards and
Guidelines. Part A — Land Use Zoning Policies and Objectives and Part B Development
Management Standards.

[Environmental Impact Assessment and Appropriate Assessment

Appropriate Assessment
Within a designated site: No

Article 6{3) of the EU Habitats Directive requires that ‘any application or project not directly connected
with or necessary to the management of the site but is likely to have a significant effect thereon, either
individually or in combination with other plans or projects, shali be subject to appropriate assessment
of Its implications for the site in view of the site’s conservation objectives’.

In terms of plans, the current proposal is being assessed under the Galway City Development Plan,
2023-2029, which was subject to a Natura Impact Report NIR and includes the following provisions to
protect European Sites: Policy 5.1 Green Network and Biodiversity, Policy 5.2 Protected Spaces: Sites
of European, National and Loca! Ecological Importance, Policy 5.3 Blue Spaces: Coast, Canals and
Waterways, Policy 9.2 Water Quality and Development Management Standards and Guidelines. The
River Basin Management Plan 2018-2021 has also been considered.

The development site is located within a 2km radius of the following Natura 2000 designations:

e The Lough Corrib SAC — approximate distance 0.35km.
» The Galway Bay Complex SAC — approximate distance 0.5km.
e Inner Galway Bay SPA approximate distance 0.5km.

See www.npws.le for the specific conservation objectives of the above sites.

Appropriate Assessment {AA) Screening

Having regard to the nature and scale of the proposed development confined within an established
commercial property located within a built-up urban area, with connections to existing services, and
the absence of connectivity to European sites (Galway Bay SAC, the Inner Galway Bay SPA and the
Lough Corrib SAC), it is concluded that no Appropriate Assessment issues arise as the proposed
development would not be likely to have a significant effect individually or in combination with other
plans or projects on these European sites.

Environmental Impact Assessment EIA Screening

Having regard to the nature and scale of the proposed development to an established commercial
property and the absence of any significant environmental sensitivity in the vicinity of the site, there
is no real likelihood of significant effects on the environment arising from the proposed development.
The need for environmental impact assessment can, therefore, be excluded at preliminary examination
and a screening determination is not required.



[Relevant Legistation

EVALUATION
Statutory Provision

1. Planning and Development Act 2000 {as amended)

Section 5 of the Act.
Section 2 {1) of the Act.
Section 3 {1) of the Act.

Section 4(1) (h) Exempted development.

Section 2{1})

In this Act, except where the context otherwise requires—

“use”, in relation to land, does not include the use of the land by the carrying out of works thereon,

“structure” means any building, structure, excavation, or other thing constructed or made on, in or
under any land, or any part of a structure so defined, and where the context so admits, includes the
land on, in or under which the structure is situated.

“works” includes any act or operation of construction, excavation, demolition, extension, alteration,
repair or renewal...”

“unauthorised use” means, in relation to land, use commenced on or after 1 October 1964, being a
use which is a material change in use of any structure or other land and being development other

than—

(a) exempted development (within the meaning of section 4 of the Act of 1963 or section 4 of this
Act), or
(b} development which is the subject of a permission granted under Part IV of the Act of 1963 F17[or

under section 34, 37G or 37N of this Act], being a permission which has not been revoked, and which
is carried out in compliance with that permission or any condition to which that permission is

subject;

Section 3{1) states as foilows:

In this Act, “development” means, except where the context otherwise requires, the carrying out of
any works on, in, over or under land or the making of any material change in the use of any structures

or other land.

Section 4 provides for Exempted Development 4{1) of the Act states that the following shall be
exempted developments for the purposes of this Act:

“{h) development consisting of the use of the carrying out of works for the maintenance, improvement
or other alteration of any structure, being works which affect only the interior of the structure or



which do not materially affect the external appearance of the structure so as to render the appearance
inconsistent with the character of the structure or of neighbouring structures;

Section 4 (2)(a) of the Act enables certain classes of development to be deemed exempted
development by way of regulation.

Section 4 (1) (a) - (I} sets out what is exempted development for the purposes of this Act. Section 4
(2) provides for the making of the Regulations.

2. Planning and Development Regulations 2001 {as amended)

PART 2 - Exempted Development

Article 5 (1), Part 2 provides interpretations for the purposes of exempted development. This
includes:-

Article 6(1) states that subject to Article 9, development of a class specified in column 1 of Part 1 of
Schedule 2 shall be exempted development for the purposes of the Act, provided that such
development complies with the conditions and limitations specified in column 2 of the said Part 1
opposite the mention of that class in the said colurnn 1.

Article 9 (1) states that development to which article 6 relates shall not be exempted development
for the purposes of the Act— (a) if the carrying out of such development would-—

(i) contravene a condition attached to a permission under the Act or be inconsistent with any use
specified in a permission under the Act,

Article (10) (1) provides (1} Development which consists of a change of use within any one of the
classes of use specified in Part 4 of Schedule 2, shall be exempted development for the purposes of
the Act, provided that the development, if carried out would not —

(a) involve the carrying out of any works other than warks which are exempted development,

(b) contravene a condition attached to a permission under the Act,

(c) be inconsistent with any use specified or included in such a permission, or

(d) be a development where the existing use is an unauthorised use, save where such change
of use consists of the resumption of a use which is not unauthorised and which has not
been abandoned.

ASSESSMENT

The purpose of this referral

The applicant now seeks a declaration of exempted development, under Section 5 of Planning and
Development Act 2000, as amended, {1) Whether the change from Hotel bedroom accommodation to
ancillary Hotel restaurant { with bar} use at 31 flgor level, is or is not Exempted Development, {2}
Whether an increase to the floor area at 3" floor level, is or Is not exempted development, and {3)
Whether an increase in additional floor area at lower ground floor level, is or is not Exempted
development at The Dean Hotel 80, 82, 84 & 86 Bohermore, Galway City.



The change from Hotel bedroom accommodation to ancillary Hotel restaurant (with bar) use at 3™
floor levet AND the increase in floor area at 3™ floor level and the increase in additional floor area at
lower ground floor level is development as defined under Section 3 of the Planning and Development

Act, 2000 (as amended).
The Planning Authority consider the change from Hotel bedroom accommodation to ancillary Hotel

restaurant (with bar) use at 3™ floor level AND the increase in floor area at 3" floor level a substantial

deviation from the development permitted under Planning Reference Number 17/41. See photos and
drawings attached below.

The works in question constitute a material change and would not be exempted development under
Article 9(1)(a)(i) of the Planning and Development Regulations, 2001 (as amended) as the works in
question contravene Condition No. 1 of Ref No. 17/41.

Recommendation:

A letter should issue as follows:

It is considered that the change from Hotel bedroom accommodation to ancillary Hotel restaurant {
with bar) use at 3™ floor level, the increase to the floor area at 3" floor level and the increase in
additional floor area at lower ground floor level, is development, and not Exempted development
at The Dean Hotel 80, 82, 84 & 86 Bohermore, Galway City.

Pme S s
Fiona Glynn
Executive Planner a"’\‘ \’\ M\

19/03/24
/03/ -

[

Liam Blake
Senior Executive Planner
15/03/24
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In support of the view that the works as carried out are exempted development reference is made to
the Clarence Hote! case Carroll and Colley Brushfield Ltd where the judge ruled no material change of
use had occurred because the whole hotel complex was a planning unit and the change of the garage
to use as a bar did not alter the use of the planning unit as a hotel.

The applicant considers the increase in floor area at 3rd floor fevel in a significant hotel building can
be considered trivial or de Minimis. tn the legal case (Marry v Connaughton) alterations were
considered de minimis as the development enacted substantially complied with the permission
granted. The applicant refers to the case of ‘Marry v Connaughton’ (1984, IEHC 74, O’Hanlon J. and
that similar discretion is available in this instance. Thirdly, the applicant also considers the increase in
additional floor area at lower ground floor level within the overall permitted Hotel floorspace on site
as ‘de minimis’.

1s or is not development

Firstly the question is whether the works in question constitute development. The definition of works
under Section 2 of the Act inciudes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal. The definition of ‘development’ under Section 3 means,
except where the context otherwise requires, the carrying out of any works on, in, over or under land
or the making of any material change in the use of any structures or other land.

The list of works that are entailed would require a level of construction on land and | would conclude
that this is development in accordance with Section 3 of the Planning and Development Act, 2000 (as
amended).

is or is not exempted development

The referrer also notes that the works in guestion could be considered de minimis works.

| would consider the change is a material change and given its location within a built up areaand on a
site with neighbouring properties including residential development the works in question could not
be determined to be de minimis.

Under the provision of Article 9(1) it states that development to which article 6 relates shall not be
exempted development for the purposes of the Act— (a} if the carrying out of such development
would— {i) contravene a condition attached to a permission under the Act or be inconsistent with any
use specified in a permission under the Act. Condition No. 1 of Planning Reference No. 17/41 requires
works to be carried out in accordance with the permitted plans. The proposal does contravene this
condition and the works in question do not fall into a class of exemption as set out under the Planning
and Development Regulations, 2001 (as amended).

Conclusion
Galway City Council had regard particularly 10 the following;

- Section 2{1) of the Planning and Development Act, 2000, as amended,

- Section 3{1) of the Planning and Development Act, 2000,

- Section 4(1}(a) of the Planning and Development Act, 2000, as amended,

- Article 6{1) and Article 9(1} and Article 10(1) of the Planning and Development Regulations,
2001, as amended,

- Parts 1 and 4 of Schedule 2 to the Planning and Development Regulations, 2001, as amended,

- the planning history of the site, including the drawings submitted and approved with Planning
Application Ref. NO. 17/41.

- the pattern of development in this residential area:



Photo 2 — The Dean Hotel.



Photo 3 — Hotel restaurant {with bar) use at 3" floor level AND the increase in floor area at 3" floor
level.

Photo 4 — Hotel restaurant (with bar) use at 3™ floor level AND the increase in floor area at 3" floor
level.

| have attached the same drawings below from the Enforcement Notice which are the most relevant
in this instance. See the Lower Ground Floor plan approved and 3™ floor plan approved. Please also
note the notes highlighted below the drawings by the Enforcement Staff.



Lower Ground Floor Plan
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Extract from Drawing No. P-8-0-200 {Lower Ground Floor P!anJ approved under Fi. Ref. 17/41, Submitied for Further

information on 04/07/2017. Notes added by Fergus Daly on 03/_11/2023
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Extract from Drawing No. BG/561/02/03 (Lower Ground Floor Plan) submitted for Revised Fire Safety Certificate Application
{FS202/20) on 28/10/2020. Additional floor area provided for changing area and increase to gym. Drawing rotated to match
approved drowing for ease of viewing. Notes odded by Fergus Daly on 03/11/2023.



3" Floor Plan
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Extract from Drawing No. P-3-R-202 {3rd Floor Plan} approved-t;nder Pl Ref. 17/41. Submitted for Further Information on
04/07/2017, Bedrooms only at this level, Notes odded by Fergus Daly on 03/11/2023.
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Extract from Draowing
No. BG/561/02/07 (3rd Floar Plan) submitted for Revised Fire Safety Certificate Application {F5202/20)on 28/10/2020. Area
changed to Bar/Restaurant and outdoor terrace, Additional floor provided for Restaurant and toilets. Drawing rotated to
match spproved drawing for ease of viewing. Notes added by Fergus Daly on 03/11/2023.



